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NEPA’s Teeth: How to Challenge Chemical and
Fossil Fuel Complexes Using a Climate and
Environmental Justice Argument
Camilla Getz*

ABSTRACT
Flooding and sea level rise in the United States is projected to become
more frequent and severe due to climate change. Such climate events
increase the risk of chemical spills into the environment, which
disproportionally impact the health of low-income communities and
communities of color. Despite international agreement that climate change
is an immediate threat that endangers human health and the environment,
the United States does not have a national climate policy, but rather a few
bedrock environmental laws where climate policy is mentioned. The
National Environmental Policy Act (NEPA) is one such law. NEPA
includes a provision for the creation of an Environmental Impact Statement
(EIS) for major federal actions. The EIS creates an avenue for creative
lawyers to challenge damaging oil and chemical projects in court with the
claim that the EIS discussion of environmental impacts and alternatives is
inadequate. Such a challenge delays and often ends projects that would
otherwise contribute to climate change and harm environmental justice
communities. This prompts two questions: first, what is the importance of
considering climate and environmental justice in NEPA’s commenting
process; and second, how to challenge a proposed chemical or fossil fuel
project through the NEPA’s EIS commenting process based on climate and
environmental justice claims. This paper addresses these questions by
examining an Earthjustice comment on a proposed liquified natural gas
complex in a floodplain in Louisiana, which demonstrates how to
successfully challenge a project due to a lack of analysis on climate and
environmental justice impacts. This paper concludes that analysis of
climate and environmental justice is critical to protect human health and
* Camilla Getz is a third-year law student at University of California, Hastings
College of the Law and a Legal Fellow at the Center for Biological Diversity. This note was
written for Climate Change: Law and Business Seminar. Thank you to Professor David
Takacs, Michael Brown, and the editors of the Hastings Environmental Law Journal, whose
guidance and feedback contributed to this Article.
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the environment, and the prevention and delay of these projects will help
fight against climate change. While an agency does not have to follow the
path advocates argue for, political pressure created from points raised in the
comments or the time it takes an agency to properly address concerns in the
comment in a changing energy market may end an action. The paper
additionally concludes that to challenge an EIS for lack of climate analysis
there are legal hooks in NEPA, the Clean Air Act, and the Federal
Emergency Management Agency rules, and to challenge an EIS for lack of
environmental justice analysis, there are legal hooks in NEPA and Title VI
of the Civil Rights Act. Finally, the path ahead must address a Trump-era
rule that restricts EIS analysis.
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INTRODUCTION
Neither the executive branch nor the legislative branch have solved
America’s climate problems.1 In fact, Donald Trump is infamous in the
climate arena for the rollback of already lenient environmental laws.2
Advocates are pressured to use creative lawyering and to utilize the few
tools available to compensate for an executive branch and legislature that
have not adequately addressed climate change to protect its citizens and
environment from catastrophe.3
Alternative and creative modes of action must be employed to prevent
irreversible damage to the earth and human health.4 Creative lawyering can
exist within the framework of present environmental laws. One such
foundational law is the National Environmental Policy Act (NEPA). In this
paper creative lawyering through NEPA is the forefront analysis and the
questions being explored are: one, how to challenge a proposed chemical
or fossil fuel project through the NEPA’s Environmental Impact Statement
(EIS) commenting process based on climate and environmental justice
claims and two, what is the importance of such a consideration?
The heart of NEPA is the mandate to conduct an EIS for every
significant federal action in order to analyze a project’s impacts on the
environment.5 Including an analysis of climate change’s impacts on the
project and the project’s impacts on environmental health is critical and
must be done.6 If such an analysis is not done by the project proponents,
agencies and organizations must comment on the EIS in order to challenge
the project.7 The forefront climate concern at a chemical or fossil fuel
complex is a chemical or fuel release during a severe storm or from
flooding.8 Severe storms and floods are increasing due to climate change
1. Stacy Feldman and Marianne Lavelle, Donald Trump’s Record on Climate
Change, INSIDE CLIMATE NEWS, (Jan. 2, 2020), https://perma.cc/ZTQ8-5YTQ [hereinafter
Feldman]; Riley E. Dunlap et al., The Political Divide on Climate Change: Partisan
Polarization Widens in the U.S., 58 ENVIRONMENT: SCIENCE AND POLICY FOR SUSTAINABLE
DEVELOPMENT, 4, 5 (2016), https://perma.cc/88DN-MW9J [hereinafter Dunlap]; Lisa
Friedman, What is the Green New Deal? A Climate Proposal, Explained, N.Y. TIMES, Feb.
21, 2019 [hereinafter Friedman].
2. Feldman, supra note 1.
3. Dunlap, supra note 1, at 5; Friedman, supra note 1.
4. Working Group II to the Fifth Assessment Rep. of IPCC, Climate Change 2014:
Impacts, Adaptation, and Vulnerability, Part A: Global and Sectoral Aspects, 3 (2014).
5. 42 U.S.C. § 4332.
6. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
7. Id.
8. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 12.
148
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and manifest as hurricanes, extreme rainfall, and sea level rise.9 Such
events result in destructive flooding, which threatens human and
environmental systems due to an increased likelihood of chemical or oil
release into the environment. 10
This issue is important to explore because some chemicals and fossil
fuel compounds have a long lifespan and climate induced disasters have
long lasting impacts.11 Prior to a new rule,12 the EIS process provided the
opportunity to ensure that a project mitigates any climate impacts and
adapts to the changing climate. The ultimate goal of the commenting
process here is to prevent a project that does not meet NEPA’s legal
standards from moving forward. Even the delay of doing what is legally
required to protect public health and the environment can result in a project
becoming too expensive to be operational in the American market that is
transitioning to less expensive renewable fuels.13 Therefore, the challenge
of an inadequate EIS has a twofold benefit: one, the preventing toxic
contamination in communities and the environment and two, preventing or
delaying projects that would contribute to climate change.
The consideration of climate change is important because the United
States does not have a national climate policy to otherwise consider climate
effects.14 Under NEPA, a cumulative impact was defined as an impact on
the environment that results from the incremental impact of the proposed
action when added to other past, present, and reasonably foreseeable future
action regardless of what agency or person undertakes such other actions.
Cumulative impacts can result from individually minor but collectively
significant actions taking place over time.15 This language was used to
make climate change arguments. However, on July 16, 2020, the Council
on Environmental Quality (CEQ) issued a final rule that significantly
revised the procedures federal agencies must follow under NEPA. This
included the elimination of the requirement to consider “cumulative
effects” and the removal of any reference to “indirect effects.”16 NEPA had
the capacity to play a major role in requiring the federal government to
9. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 12.
10. Id.
11. Ryna Yiyun Cui et al., Quantifying Operational Lifetimes for Coal Power Plants
under the Paris Goals, 10 NATURE COMMUNICATIONS, 4759 (Oct. 18, 2019),
https://perma.cc/P8DE-SCAW.
12. 85 Fed. Reg. 43304, 43344 (Jul. 16, 2020).
13. Renewable Energy, CENTER FOR CLIMATE AND ENERGY SOLUTIONS,
https://perma.cc/43KT-EDPJ.
14. Friedman, supra note 1.
15. 40 C.F.R. § 1508.7.
16. 85 Fed. Reg. at 43343.
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consider climate change when reviewing the impact of fossil fuel extraction
and chemical infrastructure and this paper demonstrates to the new BidenHarris administration and advocates who can challenge the rule the
importance of that consideration.
This paper uses an example of a liquified natural gas (LNG) complex
in a Louisianan floodplain to demonstrate the importance of an EIS’s
analysis of climate and interrelated environmental justice impacts and how
to use the EIS comment process to challenge a project if such analysis does
not occur.
In the next section, Part I, the key premises adopted are described,
including the importance and reality of global climate change, interrelated
environmental justice impacts chemical and fossil fuel complexes have on
communities throughout the country, and the current inaction at the
judicial, legislative, and federal level in the United States. Part II introduces
NEPA, gives an overview of the pertinent Environmental Assessment (EA)
and EIS process, and exemplifies the significance the definition of effects.
Part III outlines the change to the NEPA rule as it relates to the EIS process,
specifically changing the definition of effects and its impacts on climate
analysis. Part IV uses an LNG case example to illustrate the importance of
the consideration climate change effects in the EIS process and how to
challenge an EIS that does not include such an analysis. Part V is similar
to Part IV but examines environmental justice concerns because an analysis
of climate impacts is incomplete without the consideration of the
communities who feel and suffer from the impacts the most. Part VI dives
further into why considering climate and environmental justice impacts in
an EIS is important.17 Finally, in Part VII, conclusions are offered, and the
path ahead to challenging the new rule is discussed.

17. Michael Brown has written numerous published EIS comments including the
comment for the Louisiana LNG used as an example in this paper. Telephone Interview with
Michael Brown, supra note 6.
150
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I.

SETTING THE STAGE: PREMISES OF CLIMATE
CHANGE

A. CLIMATE IMPACTS
Global climate change is a worldwide reality.18 For example, floods
become more likely due to extreme weather patterns caused by long-term
global climate change.19 Extreme floods can be triggered by intense
precipitations, longer duration, close repetition of precipitations, or a
combination of these.20 The Intergovernmental Panel on Climate Change21
(IPCC) found with very high confidence that impacts from recent climate
related extremes—such as floods and cyclones—reveal the significant
vulnerability and exposure of some ecosystems and many human systems
to current climate variability.22 Impacts from these extremes include
damage to infrastructure, morbidity and mortality, and consequences for
mental health and human well-being.23 The IPCC found that for countries
at all levels of development, these impacts are consistent with a significant
lack of preparedness for current climate variability in some sectors.24
The United Nation’s Environment Program stated that “government
entities at all levels—need to be prepared to face more extreme weather
events as the climate continues to change at an increasing pace.”25 Climate
science must be taken into account in how Americans build and protect
communities and infrastructure.26 Climate change is occurring, and the
United States is experiencing its effects through extreme weather and
flooding.27 Due to these effects, and their predicted increase in severity and
frequency, these impacts must be taken into account when building new

18. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 6; How Climate Change is Making Record Breaking Floods
the New Normal, UNITED NATIONS ENVIRONMENT PROGRAMME (Mar. 3, 2020),
https://perma.cc/NT7Y-QWX3.
19. How Climate Change is Making Record Breaking Floods the New Normal, supra
note 18.
20. Id.
21. The IPCC is the internationally accepted authority on climate change science.
About the IPCC, IPCC, https://perma.cc/8LMA-FE49.
22. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 6.
23. Id.
24. Id.
25. How Climate Change is Making Record Breaking Floods the New Normal, supra
note 18.
26. Id.
27. Id.
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fossil fuel and chemical infrastructure due to the likelihood that such events
will result in the release of hazardous compounds.28

B. DISPROPORTIONATE EFFECTS OF CLIMATE CHANGE
Floods are becoming more frequent and severe, and this trend is
expected to increase.29 Relevant to this trend, thousands of chemical and
fossil fuel complexes are located in the areas that are flooding and areas
that are projected to flood.30 Finally, it is largely low-income and people
of color who live adjacent to these chemical and fossil fuel complexes.31
Therefore, this climate concern is an environmental justice concern that
must be considered as well.

i. Chemical Sites in Floodplains
Flooding is getting worse due to climate change, and in the United
States, approximately 2,500 chemical sites lie in the areas that are expected
to flood, according to a New York Times analysis of floodplains and
industrial data.32 The Times’ analysis examined sites listed in the federal
Toxic Release Inventory (TRI).33 Of the TRI sites, more than 1,400 were
in locations that the Federal Emergency Management Agency (FEMA)
considers to have a high risk of flooding, and an additional 1,100 sites were
in areas of moderate risk.34 Adjacent to the defined flood-risk zones are
more industrial complexes that will become vulnerable as flood patterns
shift and expand.35 The map below is from the New York Times’ analysis

28. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 6; How Climate Change is Making Record Breaking Floods
the New Normal, supra note 18; Hiroko et al., Floods Are Getting Worse, and 2,500
Chemical Sites Lie in the Water’s Path, N.Y. TIMES, Feb. 6, 2018 [hereinafter Hiroko].
29. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 6.
30. Hiroko, supra note 28.
31. Paul Orum et al., WHO’S IN DANGER? RACE, POVERTY, AND CHEMICAL
DISASTERS, A DEMOGRAPHIC ANALYSIS OF CHEMICAL DISASTER VULNERABILITY ZONES,
(Environmental Justice and Health Alliance for Chemical Policy Reform, 2014),
https://perma.cc/895F-BWDS [hereinafter Orum].
32. Hiroko, supra note 28.
33. The federal Toxic Release Inventory covers approximately 21,600 facilities
across the United States that handle large amounts of toxic chemicals harmful to health or
the environment. Id.; see also TOXICS RELEASE INVENTORY (TRI) 2016 NATIONAL
ANALYSIS: EXECUTIVE SUMMARY.
34. Hiroko, supra note 28.
35. Id.
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with each small circle representing a chemical site in a flood prone area.36

As flood risks increase, there will be more toxic spills. In fact, the
United States has already experienced such spills.37 Hurricane Harvey
flooded a Chevron Phillips chemical plant in Baytown, Texas and 34,000
pounds of sodium hydroxide and 300 pounds of benzene, both of which are
highly toxic, spilled primarily into floodwater that could not be recovered.38
In Florida, a fertilizer plant leaked phosphoric acid, and in Ohio a refinery
released benzene after a flooding event.39 These are just a few recent
examples that exemplify the vulnerability of the United States’ industries
to flooding, extreme weather, and rising sea level.40 This is especially the
case along the Gulf Coast, where oil, gas, and petrochemicals are
concentrated.41
Permits from project proponents to build new chemical and fossil fuel
complexes in floodplains are still occurring today, and ensuring these

36.
37.
38.
39.
40.
41.

Hiroko, supra note 28.
Id.
Id.
Id.
Id.
Id.
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proposals consider these climate related hazards and environmental justice
implications is the focus of this paper.42

C. CHEMICAL AND FOSSIL FUEL SITES LOCATED IN ENVIRONMENTAL
JUSTICE COMMUNITIES
The discussed climate related hazards exacerbate other stressors,
including health concerns.43 The IPCC identified the key risks for large
urban populations due to inland flooding as: risk of death, injury, ill-health,
or disrupted livelihoods.44 Further, these environmental risks from
flooding are not uniformly distributed across all groups of people.45 Rather,
“age, poverty, and minority status places some groups at a
disproportionately high risk for environmental disease.”46 Low-income
communities and communities of color are exposed to hazardous chemicals
at levels far above those for the general population.47
Systemic racism in the United States creates impoverished
communities adjacent to sources of pollution, including chemical and fossil
fuel complexes.48 This phenomenon is an example of environmental racism
and is a recognized environmental justice issue.49 According to a national
report by the Environmental Justice and Health Alliance for Chemical
Policy Reform, African Americans are seventy-five percent more likely to
live in close proximity to chemical facilities than a white person, and
Latinos are sixty percent more likely to live in close proximity to chemical
facilities than a white person.50 Therefore, the communities that live next
to the chemical and fossil fuel complexes are disproportionately people of

42. Chevron Phillips made a six-million-dollar investment in the Gulf Coast’s
growing petrochemical industry. The rationale for chemical and fossil fuel sites in these
floodplains stems from the advantages of industry in transportation and trade and an easy
supply of cold water for cooling. Id.
43. Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 11, 12.
44. Id.
45. Michael Gochfled et al., Disproportionate Exposures in Environmental Justice
and Other Populations: The Importance of Outliers, 101 AMERICAN JOURNAL OF PUBLIC
HEALTH, 53, 53 (Dec. 2010), https://perma.cc/M5XQ-6WJY.
46. Id.
47. Id.
48. Jane Kay et al., Pollution, Poverty and People of Color: Living with Industry,
SCIENTIFIC AMERICAN, (June 3, 2012), https://perma.cc/GF6E-PG4D.
49. Id.; “The environmental justice movement asserts that “equal protection and a
healthy environment are basic human rights, and promotes precaution and prevention by
design as a primary strategy to achieve health and justice for all.” Orum, supra note 31.
50. Orum, supra note 31.
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color and these communities’ exposure to these hazards results in health
issues that impact their livelihood and can even result in death.51

D. LACK OF CLIMATE ACTION IN THE BRANCHES
There is a current climate inaction at the executive, legislative, and
judicial level in the United States.52 At the executive level, in response to
a United States government scientist’s National Climate Assessment,
President Donald Trump rejected the assessment’s central findings that
emissions of carbon dioxide are caused by human activities and must be
reduced.53 Additionally, President Trump rolled back regulations on
energy suppliers, auctioned off millions of acres of new drilling leases on
public land, withdrew the United States from the Paris climate treaty,
replaced President Obama’s Clean Power Plan, and took steps to weaken
fuel economy standards for cars.54 Also, President Trump’s administration
undid or delayed many regulatory and executive actions related to climate
change, and proposed new regulation of accelerated fossil fuel
development.55 These actions are a brief and incomplete overview of
President Trump’s attack on climate related regulations. While there is
hope that the Biden-Harris administration will address climate change with
a focus on environmental justice advocacy, the United States has seen that
climate regulation is not always going to come from the executive branch
and other mechanisms for climate protection must be in place.
The legislature did attempt to enact a federal climate policy called the
Green New Deal, however the attempt ultimately failed. The goal of the
Green New Deal was to reduce greenhouse gas emissions in order to avoid
the worst consequences of climate change while also trying to fix societal
problems like economic inequality and racial injustice.56 In the 116th
United States Congress, the Green New Deal Resolutions failed to advance
in the United States Senate largely due to a lack of Republican support.57
The bipartisan division on the issue of climate change demonstrates that the
legislature cannot be relied on to enact meaningful climate law as shown
by the legislature’s inability to pass a non-binding climate policy.58

51. Id.; Change 2014: Impacts, Adaptation, and Vulnerability, Part A: Global and
Sectoral Aspect, supra note 4, at 11, 12.
52. Feldman, supra note 1.
53. Feldman, supra note 1.
54. Id.
55. Id.
56. Id.
57. Rebecca Shabad et al., Senate Fails to Advance the Green New Deal, NBC NEWS
(Mar. 26, 2019), https://perma.cc/66A2-W3LM.
58. Dunlap, supra note 1, at 5; Friedman, supra note 1.
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While it can be argued that the judicial branch has engaged in more
climate protection than the other two federal branches, overall, when it
comes to climate change, the federal courts have largely viewed climate
change as a political issue to be left to the legislature, or already regulated
by the Environmental Protection Agency.59 Due to climate inaction across
the federal branches, or action that is not adequate to address climate
change, creative lawyering with existing environmental statutes is essential
to protect humans and the environment from adverse impacts of climate
change.60

II.

INTRODUCTION TO THE NATIONAL
ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act (NEPA) requires federal
agencies to examine “to the fullest extent possible” proposed major federal
actions that will “significantly affect the quality of the human
environment.”61 The purpose, what one could call the “heart”, of NEPA is
to require federal agencies to prepare an Environmental Impact Statement
(EIS) before any major federal action.62 The purpose of the EIS is to
analyze the consequences of an action and alternatives to said action.63
EISs are the tangible output of the NEPA examination process and are
meant to provide, during project planning and before project
implementation, a “full and fair discussion of significant environmental

59. See Native Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 854 (9th Cir.
2012) (where the plaintiff village was impacted by climate change and sought damages.)
The 9th Circuit held, “the solution to Kivalina’s dire circumstance must rest in the hands of
the legislative and executive branches of our government, not the federal common law.” Id.
at 858; see also Am. Elec. Power Co., Inc. v. Connecticut, where plaintiffs sought abatement
of defendants' ongoing contributions to public nuisance of climate change. American Elec.
Power Co., Inc. v. Connecticut, 564 U.S. 410, 415 (2011). The Supreme Court held that
while the “subject is met for federal law governance…does not necessarily mean that federal
courts should create the controlling law. Absent a demonstrated need for a federal rule of
decision, the Court has taken ‘the prudent course’ of ‘adopt[ing] the readymade body of
state law as the federal rule of decision until Congress strikes a different accommodation.’”
Id. at 422.
60. Although not the focus of this paper, state action is also essential and not to be
overlooked.
61. 42 U.S.C. § 4332; Sarah Langberg, Environmental Impacts in NEPA EISs: The
Case for Addressing the Impact of Substantive Regulatory Regimes, 124 YALE L.J., 716,
717 (2014) [hereinafter Langberg].
62. Dave Owen et al., PRACTICING ENVIRONMENTAL LAW, 649, (Robert C. Clark et
al. eds., 1st ed. 2017) [hereinafter Owen].
63. Id.
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impacts” expected from the proposed project.64 If an agency prepares an
impact statement, a plaintiff can challenge the statement in court with the
claim that its discussion of environmental impacts and alternatives is
inadequate, which is the creative lawyering suggested in this paper.65

A. NEPA BACKGROUND
NEPA was passed in 1969 and contains three key provisions. 66 The
first key provision is Title I’s Congressional Declaration of National
Environmental Policy, which eloquently sets out NEPA’s goals to
“promote efforts which will prevent or eliminate damage to the
environment and biosphere and stimulate the health and welfare of man; to
enrich the understanding of the ecological systems and natural resources
important to the Nation; and to establish a Council on Environmental
Quality.”67
Second, Title I contains an action-forcing mechanism to achieve
NEPA’s purpose.68 It forces agencies to prepare a “detailed statement” of
environmental impacts, the EIS, for any “proposals for legislation [or] other
major Federal actions significantly affecting the quality of the human
environment.”69 In doing so, NEPA requires federal agencies to “carefully
consider detailed information concerning significant environmental
impacts”70 of proposed actions in the form of an EIS.71 The overarching
purpose of an EIS is to ensure federal agencies consider every significant
environmental impact72 and guarantee the public is made aware of those
consequences and provided the opportunity for public input through
comments.73
The third key provision of NEPA is Title II, which establishes the
Council on Environmental Quality (CEQ), the agency responsible for

64. 40 C.F.R. § 1502.1; Langberg, supra note 61, at 717; The purpose of an EIS is to
“inform decisionmakers and the public of the reasonable alternatives which would avoid or
minimize adverse impacts or enhance the quality of the human environment.” 42 U.S.C. §
4332.
65. DANIEL R. MANDELKER ET AL., NEPA LAW AND LITIG. § 10:1 (2020).
66. Langberg, supra note 61, at 717.
67. 42 U.S.C. § 4331; Langberg, supra note 61, at 720; Owen, supra note 62, at 647.
68. Langberg, supra note 61, at 720.
69. 42 U.S.C. § 4332(c); Langberg, supra note 61, at 720, 721.
70. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989);
Langberg, supra note 61, at 721.
71. Langberg, supra note 61, at 720.
72. Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519
(1978); Langberg, supra note 61, at 721.
73. Council on Environmental Quality, A CITIZEN’S GUIDE TO THE NEPA: HAVING
YOUR VOICE HEARD 16 (2007) [hereinafter CEQ]; Langberg, supra note 61, at 721.
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implementing NEPA.74 Within the federal government, the CEQ holds the
primary responsibility for developing NEPA regulations, which are more
detailed and extensive than the statutory language.75 Many federal agencies
have adopted their own regulations for the implementation of NEPA, which
can go beyond the basic regulations set forth by the CEQ regulations and
specify additional requirements or procedures for that particular agency.76
It must be noted that NEPA does not contain substantive
environmental standards; rather, NEPA’s duty is procedural. NEPA
“[e]nsure[s] a fully informed and well-considered decision.”77
Fundamentally, the agency has to take a “hard look” at environmental
consequences.78 While NEPA is a procedural statue, it is invaluable due to
its democracy-forcing and information-forcing nature. Agencies devote
more attention to environmental factors than they would without NEPA.79
Furthermore, NEPA provides the tools discussed for environmental
advocates to challenge agency action with insufficient environmental
analysis and the information disclosure of NEPA creates public awareness
and political admonishment of projects with negative environmental
impacts.80

B. KEY NEPA PROCESSES
The NEPA process begins when an agency develops a proposal to
address a need to take action.81 The need to take action may be a need to
make a decision on a proposal brought to the agency by a third party, such

74.
75.
76.
77.

42 U.S.C. § 4342; Owen, supra note 62, at 650; Langberg, supra note 61, at 722.
Owen, supra note 62, at 649.
Id.
Vt. Yankee Nuclear Power Corp., 435 U.S. at 558; Langberg, supra note 61, at

722.
78. Nat. Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C. Cir. 1972).
79. See Calvert Cliffs’ Coordinating Comm., Inc. v. U. S. Atomic Energy Comm’n,
449 F.2d 1109, 1127 (D.C. Cir. 1971) (explaining “[t]he procedural duties, the duties to give
full consideration to environmental protection, are subject to a much more strict standard of
compliance. By now, the applicable principle should be absolutely clear. NEPA requires
that an agency must-to the fullest extent possible under its other statutory obligationsconsider alternatives to its actions which would reduce environmental damage”).
80. Id. [See Calvert Cliffs’ Coordinating Comm., Inc. v. U. S. Atomic Energy
Comm’n, 449 F.2d 1109, 1127 (D.C. Cir. 1971) (explaining “[t]he procedural duties, the
duties to give full consideration to environmental protection, are subject to a much more
strict standard of compliance. By now, the applicable principle should be absolutely clear.
NEPA requires that an agency must-to the fullest extent possible under its other statutory
obligations-consider alternatives to its actions which would reduce environmental
damage”).]
81. CEQ, supra note 72, at 9.
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as an application for a permit.82 The agency then develops a proposal for
action.83 After the proposed action is developed, the agency will enter the
“initial analytical approach” in order to determine “whether the whether the
agency will pursue the path of a Categorical Exclusion (CE),84 an
Environmental Assessment (EA), or an Environmental Impact Statement
(EIS).”85

i. Environmental Assessment
The purpose of an EA is to determine the significance of the
environmental effects and to look at alternative means to achieve the
agency objectives.86 The concept of the EA is a shorter environmental
study designed to assess the need for an EIS.87 The agency has discretion
as to the level of public involvement in the EA process.88 CEQ regulations
state that the agency shall involve environmental agencies, applicants, and
the public, to the extent practicable, in preparing EAs.89 If an EA reveals
an EIS is unnecessary, then the agency may issue a finding of no significant
impact (FONSI).90 The project can then proceed without an EIS. If the EA
demonstrates that there is an environmental impact, the agency will
mitigate and modify the project to reduce the impact to a less-than
significant level. Typically, the agency will then adopt a mitigated FONSI,
“which approves the project in reliance of the adjustments or mitigation
measures” and the project may proceed without preparing an EIS.91 Many
of the tools and issues discussed in this paper are also applicable to the EA
process.

ii. Environmental Impact Statement
A federal agency must prepare an EIS if it is proposing a major federal
action significantly affecting the quality of the human environment.92 The
EIS must address five elements:93
82. CEQ, supra note 72, at 9.
83. Id.
84. “A CE is a category of actions that the agency has determined does not
individually or cumulatively have a significant effect on the quality of the human
environment.” 40 C.F.R. § 1501.4; CEQ, supra note 72, at 10.
85. CEQ, supra note 72, at 9.
86. Id.
87. Owen, supra note 62, at 651.
88. CEQ, supra note 72, at 12.
89. CEQ NEPA Regulations, 40 C.F.R. § 1501.4(e)(2); CEQ, supra note 72, at 12.
90. Owen, supra note 62, at 651.
91. Id.
92. 42 U.S.C. § 4332(c); CEQ, supra note 72, at 13.
93. 42 U.S.C. § 4332(c)(i)-(v).
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i.
ii.
iii.
iv.

v.

[T]he environmental impact of the
proposed action,
any adverse environmental effects
which cannot be avoided should the
proposal be implemented,
alternatives to the proposed action,
the relationship between the local
short-term uses of man’s environment
and
the
maintenance
and
enhancement
of
longterm
productivity, and
any irreversible and irretrievable
commitments of resources which
would be involved in the proposed
action should it be implemented.

To achieve these goals, EISs have a Notice of Intent (NOI) and
scoping process, a draft, and a final stage.94 The NOI is published in the
Federal Register and provides basic information on the proposed action in
preparation for the scoping process.95 In the scoping process, the agency
seeks comments from the public about issues and alternatives the EIS
should address or ways the EIS is inadequate.96 The comment period is at
least forty-five days long, but it may be longer based on agency specific
requirements.97 The draft EIS (DEIS) must be published by the agency to
allow for public comment98 and comments from agencies whose regulatory
regimes would be impacted by the project.
A key aspect of a DEIS is the statement of the purpose and need. The
agency must describe what they are seeking to achieve through the
proposed action. The purpose and need must explain why an agency action
is necessary and identify reasonable alternatives that meet the stated
purpose and need.99 Agencies are obligated to evaluate all reasonable
alternatives in enough detail to compare and contrast the environmental

94. Owen, supra note 62, at 653; Langberg, supra note 61, at 721; CEQ, supra note
72, at 13.
95. CEQ, supra note 72, at 12.
96. Owen, supra note 62, at 653.
97. CEQ, supra note 72, at 16.
98. The public comment period on the DEIS is the stage of the NEPA process this
paper addresses.
99. CEQ, supra note 72, at 16.
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effects of the various alternatives.100 Agencies must also describe a no
action alternative or what would happen if the agency did not act upon the
proposal for agency action.101 In sum, the agency must analyze the full
range of effects of the preferred alternative, noting that humans are a part
of the environment.102 When an EIS is prepared and there is an interrelation
of social, natural, or physical effects, the EIS should discuss all of those
effects.103
As discussed further in Section III of this paper, NEPA was updated
under President Trump’s administration. The updated section removes the
terms “direct,” “indirect,” and “cumulative” from the definition of
“effects,” providing that effects must instead be “reasonably foreseeable
and have a reasonably close causal relationship to the proposed action or
alternatives.”104
After the public comment period, agencies must prepare a final EIS
(FEIS) that responds to all comments received on the DEIS.105 “The
response can be in the form of changes in the final EIS, factual corrections,
modifications to the analyses or the alternatives, new alternatives
considered, or an explanation of why a comment does not require the
agency’s response.”106 The agency will publish the FEIS and EPA will
publish a Notice of Availability in the Federal Register, which is followed
by a waiting period for the agency decisionmaker to make a decision.107

iii. Record of Decision
Finally, the Record of Decision (ROD) is the last step for agencies in
the EIS process. The ROD states what the decision is, identifies
alternatives considered, and discusses mitigation plans.108 The ROD also
discusses if all practical means to avoid or minimize environmental harm
have been adopted, and the rationale if means were not adopted.109

100. Section 1508.1(z), which was changed under an update to NEPA in 2020, defines
“reasonable alternatives” as a “reasonable range of alternatives that are technically and
economically feasible, meet the purpose and need for the proposed action, and, where
applicable, meet the goals of the applicant.” 85 Fed. Reg. at 43304; CEQ, supra note 72, at
16.
101. An example of a no action alternative is a request to an agency for a permit, and
no permit is given. Id. at 17.
102. Id.; CEQ NEPA Regulations, 40 C.F.R. § 1508.14.
103. CEQ, supra note 72, at 17.
104. 40 C.F.R. § 1508.1(g); 85 Fed. Reg. at 43304.
105. 40 C.F.R. § 1503.4; Langberg, supra note 61, at 721-722.
106. CEQ, supra note 72, at 18; 40 C.F.R. § 1503.4.
107. CEQ, supra note 72, at 18.
108. 40 C.F.R. § 1505.2; CEQ, supra note 72, at 19.
109. Id.
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III.

UPDATES TO NEPA THAT IMPACT THE EIS
PROCESS

On January 10, 2020, President Trump announced a plan to
“modernize” NEPA and the plan was finalized on July 16, 2020.110 These
revisions are the most substantive changes to NEPA since the late 1970s.111
Immediately after the proposal there was an outpour of criticism from
experts across the nation. Jessica Wentz and Michael Burger of the Sabin
Center for Climate Change Law at Columbia Law School stated that the
proposed rule “aims to curtail environmental analyses, limit disclosures to
the public, and expedite federal approvals for major projects, including
fossil fuel supply infrastructure.”112 In response to this outcry, CEQ added
a clause to “emphasize that the affected environment includes reasonably
foreseeable environmental trends and planned actions in the affected areas.
This change responds to comments raising concerns that eliminating the
definition of cumulative impact . . . would result in less consideration of
changes in the environment.”113
To CEQ’s credit, and demonstrating the power of the commenting
process, CEQ noted in the final rule the concern commenters had “that
impacts of climate change on a proposed project would no longer be taken
into account.”114 In response to this concern CEQ stated in the final rule:
agencies will consider predictable environmental trends in the
area in the baseline analysis of the affected environment. Trends
determined to be a consequence of climate change would be
characterized in the baseline analysis of the affected environment
rather than as an effect of the action. Discussion of the affected
environment should be informative but should not be
speculative.115

110. 85 Fed. Reg. at 43344; Bruce Lieberman, What Trump's proposed NEPA rollback
could mean for the climate, YALE CLIMATE CONNECTIONS (Feb. 20, 2020),
https://perma.cc/YG6B-HCXJ.
111. Lieberman, supra note 108.
112. Jessica Wentz & Michael Burger, Five Points about the Proposed Revision to
CEQ’s NEPA Regulations, SABIN CENTER FOR CLIMATE CHANGE LAW (Jan. 10, 2020),
https://perma.cc/C42W-S5V5; Lieberman, supra note 108.
113. 85 Fed. Reg. at 44376.
114. Id.
115. Id.
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But to the potential peril of the environment and health, the new rule
repeals the previous definition of “cumulative impact.”116 The new rule
additionally codifies the holding of Department of Transportation v. Public
Citizen, 541 U.S. 752 (2004), that “effects” do not include “effects that the
agency has no ability to prevent due to its limited statutory authority or
would occur regardless of the proposed action.”117 The new rule
additionally states in its definition of effects “a ‘but for’ causal relationship
is insufficient to make an agency responsible for a particular effect under
NEPA. Effects should generally not be considered if they are remote in
time, geographically remote, or the product of a lengthy causal chain.”118
Finally the new rule provides, “[e]ffects do not include those effects that
the agency has no ability to prevent due to its limited statutory authority or
would occur regardless of the proposed action.”119
In the Federal Register’s notice of the final rule, CEQ clarifies that
the word “generally” reflects “the fact that there may occasionally be a
circumstance where an effect that is remote in time, geographically remote,
or the product of a lengthy causal chain is reasonably foreseeable and has
a reasonably close causal relationship to the proposed action.”120
It cannot be said with certainty at this time how these changes will
play out. The determination is left to the reviewing agency, now President
Biden’s agency, and the courts. However, it is certain there is a very strong
argument that the new rule still allows for climate change to be included in
the analysis of effects. Climate change is a “predictable environmental
trend.”121 Further, CEQ explicitly states “[t]rends determined to be a
consequence of climate change would be characterized in the baseline
analysis of the affected environment . . .”122 Further, the new rule does not
116. 40 C.F.R. § 1508.7. Prior to CEQ’s changes to NEPA, effects included: “(a)
Direct effects, which are caused by the action and occur at the same time and place” and
“(b) Indirect effects, which are caused by the action and are later in time or farther removed
in distance, but are still reasonably foreseeable. Indirect effects may include growth
inducing effects and other effects related to induced changes in the pattern of land use,
population density or growth rate, and related effects on air and water and other natural
systems, including ecosystems.” (emphasis added). Also, previously, impacts were defined
to include indirect, or cumulative effects. 40 C.F.R. § 1508.8 effects may also include those
resulting from actions which may have both beneficial and detrimental effects, even if on
balance the agency believes that the effect will be beneficial.
117. 40 C.F.R. § 1508.1(g)(2); Eric Moorman, Normin Carlin & Anthony Cavender,
Trump Administration Finalizes Updates to NEPA Regulations, PILLSBURY LAW (Jul. 17,
2020), https://perma.cc/QA3U-UX7X.
118. 40 C.F.R. § 1508.1(g)(2).
119. Id.
120. 85 Fed. Reg. at 43344.
121. Id.
122. Id. at 44376.
163

Hastings Environmental Law Journal, Vol. 27, No. 2, Summer 2021

prevent a challenge to an EIS due to inadequate consideration of the risk of
chemical leakage during a flood or storm. A spill from the facility caused
by severe weather or flooding is an indirect effect that is reasonably
foreseeable when proper mitigation steps are not taken.

IV.

WHY CLIMATE AND ENVIRONMENTAL
ANALYSIS IS IMPORTANT

After submitting the comment, the agency must respond to the
arguments made.123 The response can be in the form of changes in the final
EIS, factual corrections, modifications to the analyses or the alternatives,
new alternatives considered, or an explanation of why a comment does not
require the agency’s response.124 As a result of the comment process, the
project may have to take steps to ensure it will mitigate the risk of chemical
spills from flooding. This could include the purchase of insurance,
extensive hydrological studies, storm response plans, or other similar
methods. Such measures would better protect the environment and human
health.125 Alternatively, the project proponents may move the project to an
area that is not in a floodplain or adjacent to a community.126
All of these actions would be significant. It is also possible that
complying with the outlined regulations, purchasing insurance, etc. will be
a greater cost to the company than the project is worth.127 This is especially
possible for fossil fuel complexes because updating an EIS or conducting
additional studies can take years and in the American market, renewables
are becoming less expensive.128 Thus, the longer the delay, the less
economic sense a project may make.
Under NEPA, the agency can take a hard look at the project’s impacts
and then choose to move forward with the project.129 However, the public
123. CEQ, supra note 72, at 18; ; 40 C.F.R. § 1503.4.
124. Id.
125. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
126. Id.
127. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
128. Renewable Energy, CENTER FOR CLIMATE AND ENERGY SOLUTIONS,
https://perma.cc/43KT-EDPJ.
129. An agency is ‘not required to select the course of action that best serves
environmental justice, [but is] only [required] to take a ‘hard look’ at environmental justice
issues.’ The hard look doctrine is a principle of administrative law whereby courts must
examine the methodology and substance of agency decisions to ensure that they have
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pressure for an agency to stop a project or to make a project safe is a very
significant point.130 Supporting projects in a floodplain, where the science
shows there will be more severe flooding in the future, and that site does
not have a spill response plan or flood insurance is not likely to reflect well
upon the agency. Further, the agency supporting a polluting project in a
low-income community of color that is currently surrounded by numerous
industrial facilities that have had numerous spills in the past few years is
likely to receive a negative public response.131 Submitting comments under
NEPA can achieve environmental protection for communities by bringing
an agency’s attention to negative human health and environmental effects
stemming from their actions.132 Earthjustice attorney Michael Brown noted
that one of the most significant impacts the commenting process has is this
public pressure.133

V.

HOW TO CHALLENGE A PROPOSED CHEMICAL
OR FOSSIL FUEL PROJECT THROUGH NEPA’S
COMMENTING PROCESS BASED ON
INADEQUATE CLIMATE ANALYSIS IN THE EIS

This section uses an Earthjustice comment on a DEIS that challenged
a chemical complex in Louisiana to demonstrate how to discuss threats a
complex faces from storms and storm-related chemical releases and how to
oppose a project by arguing that the project proponents did not address
those significant climate threats in their EIS.134 This analysis can be applied
to LNG terminals, other fossil fuel production and extraction, and chemical
complexes in areas across the country that face similar climate threats.
adequate factual support.” Monica Mercola, The Hard Look Doctrine: How Disparate
Impact Theory Can Inform Agencies on Proper Implementation of NEPA Regulations, 28 J.
L. & POL'Y 318 (2019).
130. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
131. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
132. Mercola, supra note 127, at 318; U.S. ENV’T PROT. AGENCY, SUMMARY OF
EXECUTIVE ORDER 12898 – FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE IN
MINORITY POPULATIONS AND LOW-INCOME POPULATIONS (2018).
133. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
134. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
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The EIS creates an avenue for lawyers to challenge damaging oil and
chemical projects in court with the claim that its EIS’s discussion of
environmental impacts and alternatives is inadequate. Such a challenge
delays and often ends projects that would otherwise contribute to climate
change and harm environmental justice communities. Further, while a
project could consent to these impacts and the project could move forward
(because NEPA is procedural see Section II of this paper), releasing a
public document that finds a project faces threats from climate change that
will disproportionality harm communities of color, is often so harmful to
the project’s public relations, or harmful politically, that the project will be
beneficially altered, delayed, or stopped.135 Another major aspect of
requiring a project to go back and look at how climate change impacts a
project, is that the American energy market is rapidly changing, and this
delay may be long enough to make the project no longer economically
feasible when compared to renewable energy.136 This is a great outcome
and well worth the work to challenge an EIS.137
If a proposed project is a chemical or fossil fuel complex and is subject
to flooding or in a floodplain,138 an organization can challenge the project
under NEPA’s comment process by asserting that the project proponents
have not met their burden of evaluating the full scope of the impacts of the
project. The potential impact this paper examines is the impact of harm to
species, including humans, and habitat due to chemical and oil spills.
Additional legal hooks that the project proponents must abide by are
included in this section and would be included in the comment to challenge
the proposed project.

A. FAILURE TO ADEQUATELY ADDRESS THE STORM-RELATED
CHEMICAL RISKS TO WORKERS AND NEARBY COMMUNITIES
An EIS needs to document how it would protect workers and nearby
communities from the hazard of chemical releases due to the increasingly

135. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
136. Renewable Energy, CENTER FOR CLIMATE AND ENERGY SOLUTIONS,
https://perma.cc/43KT-EDPJ; Telephone Interview by Camilla Getz with Michael Brown,
Staff Attorney, Earthjustice (Mar. 26, 2020).
137. Telephone Interview by Camilla Getz with Michael Brown, Staff Attorney,
Earthjustice (Mar. 26, 2020).
138. A floodplain is a geographic area that the FEMA has defined according to
varying levels of flood risk. These zones are depicted on a community's Flood Insurance
Rate Map (FIRM) or Flood Hazard Boundary Map. Each zone reflects the severity or type
of flooding in the area which can be Moderate to Low Risk Areas. Definitions of FEMA
Flood Zone Designations, FEMA (2020), https://perma.cc/9GFE-P7MP.
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severe storms that a complex is likely to face.139 The DEQ must require the
proponent of a project to:
analyze the risk of chemical releases in storms, follow Federal
Emergency Management Agency (FEMA) standards concerning
chemical facilities in floodplains, produce a detailed site
evaluation study, evaluate the accelerating threat of severe
storms especially due to climate change, and to adopt measures
designed to mitigate the risk of storm-induced releases.140
Advocates who undertake the task to challenge a project may argue
that an adequate EIS would analyze and prepare chemical-release failure
scenarios, create buffer zones from the complex and the public or sensitive
environments, discuss chemical release in hydrological impact studies in
order to prevent releases.141 Additionally, advocates may argue it is
essential an EIS analyzes the risks to employees and residents from storminduced chemical releases.142 This paper suggests that when an EIS that
does not do so, it should be challenged.
It is important to address storm related chemical risks because of
severe and lasting impacts a spill can have on human health and the
environment.143 Toxic chemical spills can cause immediate devastation to
the environment and to humans exposed to the substances.144 There are
additionally long-term effects of chemical pollution.145 In fact, not all
chemical exposure has an immediate effect on health, but rather some
chemical exposures, even at a low level, can stay in the body and build up
over time, a process known as bioaccumulation.146 Some chemicals, like

139. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
140. Id.
141. Id.
142. Id.
143. INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SUMMARY FOR
POLICYMAKERS. IN: CLIMATE CHANGE 2014: IMPACTS, ADAPTATION, AND VULNERABILITY.
PART A: GLOBAL AND SECTORAL ASPECTS. CONTRIBUTION OF WORKING GROUP II TO THE
FIFTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 1112 (2014).
144. Milton Kazmeyer, Short-Term and Long-Term Effects of Chemical Pollution,
SCIENCING (Apr. 24, 2017), https://perma.cc/Z6BE-MN6B.
145. Id.
146. Id.
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mercury, can bioaccumulate to toxic levels in humans, fish, or other
species, and lead to chronic health problems and genetic damage.147
Chemical and oil spills are also associated with soil contamination.148
When the chemical soaks into the soil, plants may absorb the chemical.149
Consequently, this can result in plant contamination and contamination of
any species that consumes the plants.150
Another ecological and health effect of a spill is water table
contamination.151 If chemicals are absorbed through the soil and enter
underground aquifers, the natural movement of water can spread the
chemical over a large area and cause environmental harm and harm to those
who drink the water.152 Additionally, water moves slowly through these
underground systems, therefore the true effects of a chemical spill may
remain undetected.153
Making the argument that a project proponent failed to properly
evaluate the extent of its flood risk or prove that it was justified in situating
a chemical or fossil fuel complex in an area subject to frequent flooding is
a serious claim that an agency must consider.
For example, many chemical and fossil fuel terminals in Louisiana
and Texas are on the coast and in floodplains, which are subject to frequent
flooding.154 This is a common location because the sites are next to rivers
or coasts that allow for easy export and shipment of products.155 Flooding
can additionally occur when the facility is not located on a floodplain due
to storms and rainfall, which have been increasing in frequency and
intensity around the world.156 In consideration of these storm related risks
an EIS must include and the DEQ must require a project proponent to
undertake a detailed analysis of its flood and storm risk.157 The analysis of

147. Kazmeyer, supra note 144.
148. Id.
149. Id.
150. Id.
151. Id.
152. Id.
153. Id.
154. WILLIAM SWEET ET AL., GLOBAL AND REGIONAL SEA LEVEL RISE SCENARIOS FOR THE
UNITED STATES (2017); Hiroko, supra note 28.
155. SWEET, supra note 152; Hiroko, supra note 28..
156. Kenneth Cornell, Environmental Exposure: Flood Risk in the Oil & Gas Industry,
INSURANCE JOURNAL, Apr.17, 2014.
157. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
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flood risk is especially important because flooding from hurricanes, severe
rainfall, and sea level rise will increase due to the changing climate.158
Such an analysis must be conducted to understand a complex’s
vulnerability to increasingly severe storms that could lead to flood damage
and releases.159 If such analysis does not occur this paper suggests an EIS
may be challenged.

B. THE DEPARTMENT
PUBLIC TRUSTEE

OF

ENVIRONMENTAL QUALITY’S DUTY

AS

To assert a failure to address severe weather and accident risk, the first
legal hook is to assert that the Department of Environmental Quality
(DEQ), or a state’s DEQ, has a duty as a public trustee to ensure that a
proposed action, in this paper’s example—a chemical or fossil fuel
complex—will not create undue chemical hazards to the public and the
environment.160 This is especially true in the face of increasingly intense
storms and worsening flood risks that could impact the facility during its
operational span.161 The DEQ has a corresponding duty to require the
complex to mitigate any remaining risk.162 An example of this is through
adequate planning and insurance.163 If an EIS did not do this, this challenge
may be raised through NEPA’s comment process.

C. CLEAN AIR ACT GENERAL DUTY
The Clean Air Act’s (CAA) General Duty Clause imposes a duty that
chemical facilities that handle “extremely hazardous substances”164 identify
hazards which may result from such releases using appropriate hazard
assessment techniques, to design and maintain a safe facility taking such
steps as are necessary to prevent releases, and to minimize the
158. INTERGOVERNMENTAL

PANEL

ON

CLIMATE

CHANGE,

SUMMARY

FOR

POLICYMAKERS. IN: CLIMATE CHANGE 2014: IMPACTS, ADAPTATION, AND VULNERABILITY.
PART A: GLOBAL AND SECTORAL ASPECTS. CONTRIBUTION OF WORKING GROUP II TO THE
FIFTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 6

(2014).
159. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
160. Id.
161. Id.
162. Id.
163. Id.
164. 42 U.S.C. § 7412(r)(1); Earthjustice, Comment Letter on 14 Proposed Initial Title
V/Part 70 Air Permits, Proposed Initial Prevention of Significant Deterioration Permit, and
the Associated Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical
Complex (Aug. 12, 2019).
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consequences of accidental releases which do occur.165 CAA’s General
Duty Clause additionally requires that the project proponent creates a plan
that addresses, “reasonably anticipated external events” which would
include climate disasters such as hurricanes and floods.166 If a complex is
subject to CAA’s General Duty Clause and the EIS did not identify the risks
of chemical releases in the context of extreme weather, or take measures
essential to safeguard the public and environment from those risks, this may
be raised through NEPA’s comment process.

D. FEDERAL EMERGENCY MANAGEMENT AGENCY REGULATION
A final argument to make is that Federal Emergency Management
Agency (FEMA) regulations impose special constraints on the agency from
taking any “critical action” in a floodplain.167 “Critical action” refers to
activities carrying a high level of public risk from flood damage.168
“Critical action” includes “‘an action for which even a slight chance of
flooding is too great,’ including creating or extending ‘the useful life of
structures or facilities . . . . Such as those which produce, use or store highly
volatile, flammable, explosive, toxic, or water-reactive materials.’”169
Subsequently, a complex situated in a floodplain would be a critical action
and would be barred by FEMA, absent in-depth scrutiny to determine its
necessity, action to minimize adverse impacts, and the exhaustion of all
non-floodplain alternatives.170 If an EIS did not address this, a challenge
may be raised through NEPA’s comment process.
As illustrated through an Earthjustice comment, opposing a proposed
LNG terminal in a floodplain, there are numerous arguments that may be
made when an EIS does not consider the impacts climate change will have
on a project. The arguments address the issue of the failure to analyze
extreme weather and consequent accident risk and chemical spills. The

165. 42 U.S.C. § 7412(r)(1); Earthjustice, Comment Letter on 14 Proposed Initial Title
V/Part 70 Air Permits, Proposed Initial Prevention of Significant Deterioration Permit, and
the Associated Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical
Complex (Aug. 12, 2019).
166. Id., “If you are in an area subject to earthquakes, hurricanes, or floods, you should
examine whether your process would survive these natural events without releasing the
substance.” U.S. ENV’T PROT. AGENCY, GENERAL GUIDANCE ON RISK MANAGEMENT
PROGRAMS FOR CHEMICAL ACCIDENT PREVENTION (2004); Earthjustice, Comment Letter on
14 Proposed Initial Title V/Part 70 Air Permits, Proposed Initial Prevention of Significant
Deterioration Permit, and the Associated Environmental Assessment Statement for FG LA,
LLC (Formosa) Chemical Complex (Aug. 12, 2019).
167. Id.
168. Id.
169. Id.
170. Id; 44 C.F.R. §§ 9.6, 9.9–9.11.
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legal hooks for these arguments are based in NEPA’s public disclosure
requirement, the DEQ’s duty as public trustee, the CAA’s General Duty
Clause, and FEMA standards. If a proposed chemical or fossil fuel project
does not address these climate-based risks, it may be challenged using these
arguments, and other arguments not addressed in this paper.
The next section addresses challenges based on the lack of
consideration for the people whose health and safety will be compromised
by a chemical or fossil fuel project.

VI.

HOW TO CHALLENGE A PROPOSED FOSSIL FUEL
PROJECT THROUGH NEPA’S EIS COMMENTING
PROCESS BASED ON AN ENVIRONMENTAL
JUSTICE CHALLENGE

Analogous to Part IV, this section uses the same Earthjustice
comment on a DEIS that challenged a chemical complex in Louisiana to
demonstrate that the DEQ (or state equivalent) must comply with federal
civil rights regulations when approving a chemical or fossil fuel
complex.171 When the DEQ does not comply with federal law, an
organization may challenge a project through NEPA’s commenting
process.172 Again, as NEPA is procedural in nature, the primary goal of
such a challenge is for its democracy and information forcing nature which
may delay or cease a project.

A. COMPLIANCE WITH FEDERAL REGULATIONS
Title VI of the Civil Rights Act of 1964 provides that “[n]o person in
the United States shall, on the ground of race, color, or national origin . . .
be subjected to discrimination under any program or activity receiving
Federal financial assistance.”173 The DEQ receives federal funding and
assistance from the EPA, and therefore has an obligation to comply with

171. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
172. Id.
173. 42 U.S.C. § 2000d; Earthjustice, Comment Letter on 14 Proposed Initial Title
V/Part 70 Air Permits, Proposed Initial Prevention of Significant Deterioration Permit, and
the Associated Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical
Complex (Aug. 12, 2019).
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the EPA’s implementing regulations.174 Further, EPA regulations prohibit
recipients of federal funds from using:
criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination
because of their race, color, [or] national origin, . . . or have the
effect of defeating or substantially impairing accomplishment of
the objectives of the program or activity with respect to
individuals of a particular race, color, [or] national origin.175
There are other modes to make this argument including Executive
Order 12898—Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations, and some state
constitutions. Additionally, President Biden signed Executive Order
13045—Protection of Children from Environmental Health and Safety
Risks, which should be incorporated into comments for support to halt
projects that harm communities of color or negatively impact
environmental justice. President Biden’s executive order states:176
the policy of my Administration to listen to the science; to
improve public health and protect our environment; to ensure
access to clean air and water; to limit exposure to dangerous
chemicals and pesticides; to hold polluters accountable,
including those who disproportionately harm communities of
color and low-income communities; to reduce greenhouse gas
emissions; to bolster resilience to the impacts of climate change;
. . . and to prioritize both environmental justice. . . .
After determining whether the state DEQ or project proponents
receives assistance from the EPA or federal funding, the next step to
challenge the project is to use data to demonstrate that the project violates
federal civil rights regulations and/or EPA regulation as it relates to

174. See 40 C.F.R. § 7.30; Earthjustice, Comment Letter on 14 Proposed Initial Title
V/Part 70 Air Permits, Proposed Initial Prevention of Significant Deterioration Permit, and
the Associated Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical
Complex (Aug. 12, 2019).
175. Vill. of Arlington Heights v. Metro. Hous. Dev. Corp. 429 U.S. 252, 265 (1977);
40 C.F.R. § 7.35(b); Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70
Air Permits, Proposed Initial Prevention of Significant Deterioration Permit, and the
Associated Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical
Complex (Aug. 12, 2019).
176. Exec. Order No 13045, 62 Fed. Reg. 19985 (Apr. 23, 2003).
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environmental justice concerns.177 The comment can use data to support
the argument that adverse impacts from action would disproportionately
impact communities of color, and/or, major sources of pollution are
clustered in the minority community surrounding the proposed site.178

B. ADVERSE
IMPACTS
FROM
THE
PROJECT
DISPROPORTIONATELY IMPACT COMMUNITIES OF COLOR

WOULD

A helpful tool to demonstrate that communities immediately
surrounding the proposed facility are disproportionately minority is
EJSCREEN.179 EJSCREEN is an environmental justice screening and
mapping tool that “provides EPA with a nationally consistent dataset and
approach for combining environmental and demographic indicators.
EJSCREEN users choose a geographic area; the tool then provides
demographic and environmental information for that area.”180 With this
tool the commenter may create a demographic report that shows the
proposed project site for the facility is located within an area that has a
significantly higher minority population as compared to the county or
state.181
EJSCREEN also demonstrates the relative environmental justice
concerns for designated areas in “EJ Indexes.” As proposed project sites
are in areas that are already host to other sites and polluted, the commenter
can use EJ Indexes to show the proposed project area is of significant
environmental justice concern.182 For example, the comment may include
EJ Indexes that show that people who live within three miles of where a
proposed site is have a greater potential exposure to dangerous particulate

177. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
178. Id.
179. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
180. EJSCREEN: Environmental Justice Screening and Mapping Tool—What is EJ
Screen, EPA (Oct. 2019), https://perma.cc/6CE3-P6BR; Earthjustice, Comment Letter on
14 Proposed Initial Title V/Part 70 Air Permits, Proposed Initial Prevention of Significant
Deterioration Permit, and the Associated Environmental Assessment Statement for FG LA,
LLC (Formosa) Chemical Complex (Aug. 12, 2019).
181. Id.
182. Id.; Hiroko, supra note 28.
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matter, greater risk of respiratory illness, and greater risk of cancer from
toxic air pollution as compared to the rest of the state.183

C. MAJOR SOURCES OF POLLUTION ARE CLUSTERED IN A MINORITY
COMMUNITY SURROUNDING THE PROPOSED SITE
That major sources of air pollution are clustered in the minority
community surrounding the proposed site is the second argument the
comment should assert if applicable.184 Again, EJSCREEN is a useful tool
to present this data.185 The commenter needs to present data to support that
there are already significant documented impacts to the public health and
the environment of the communities surrounding the proposed project
site.186 EJSREEN can create a map of all the sources of industrial pollution
surrounding the site.187 Below is an EPA EJSCREEN map of industrial
sites surrounding the Formosa Project that was included in Earthjustice’s
comments.188

183. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
184. Id.
185. EJSCREEN: Environmental Justice Screening and Mapping Tool—What is EJ
Screen, EPA (Oct. 2019), https://perma.cc/6CE3-P6BR; Earthjustice, Comment Letter on
14 Proposed Initial Title V/Part 70 Air Permits, Proposed Initial Prevention of Significant
Deterioration Permit, and the Associated Environmental Assessment Statement for FG LA,
LLC (Formosa) Chemical Complex (Aug. 12, 2019).
186. Id.
Id.; EJSCREEN: Environmental Justice Screening and Mapping Tool—What is EJ
Screen, EPA (Oct. 2019), https://perma.cc/6CE3-P6BR.
188. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019); EJSCREEN: Environmental Justice Screening and Mapping Tool—What is EJ
Screen, EPA (Oct. 2019), https://perma.cc/6CE3-P6BR.
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Additional tools that can be used to show sources of pollution are
EPA’s Toxic Release Inventory Facility Reports, and the EPA’s
Enforcement and Compliance History Online database.189 With these tools
the commenter can provide exact data on the pounds of pollution facilities
next to the proposed site emit and any of the facility’s permit violations or
spills.190 As these tools are online and public, and comprised of EPA’s
own data, they are beneficial sources for opponents of proposed actions in
the EIS comment process.
A project that receives federal funding or EPA support must comply
with federal laws prohibiting discrimination, including Title VI of the Civil
Rights Act of 1964. An organization may use the NEPA commenting
process to challenge a project that has negative environmental justice
impacts by using EPA’s data and tools to show that a proposed project
disproportionally impacts communities of color or the proposed project site
in a minority community that is already surrounded by pollution sources.

189. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019); EPA Toxic Release Inventory (TRI) Program, EPA, https://perma.cc/B2JMVTHU; EPA Enforcement and Compliance History Online, EPA, https://perma.cc/PB7U72LG.
190. Earthjustice, Comment Letter on 14 Proposed Initial Title V/Part 70 Air Permits,
Proposed Initial Prevention of Significant Deterioration Permit, and the Associated
Environmental Assessment Statement for FG LA, LLC (Formosa) Chemical Complex (Aug.
12, 2019).
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CONCLUSION
A. REVIEW OF THE ARGUMENT MADE
This paper examined and answered two questions. The first question
asked what the importance is of opposing chemical and fossil fuel projects
through NEPA. The answer is that such opposition is very important, in
fact virtually all of the premiere environmental organizations fighting
against climate change have multiple attorneys working to do this
opposition. It is vital to oppose projects whose EIS does not include climate
and environmental justice analysis because NEPA is one of the few
mechanisms where there is a path to bring such a claim. These oppositions
are critical to protect human health and the environment. Finally, it is
important because challenging EIS can stall and even stop the very projects
that contribute most to climate change and environmental health concerns
in low-income and minority communities.
The second question provided tools to challenge a proposed chemical
or fossil fuel project through the NEPA’s EIS commenting process based
on climate and environmental justice claims. This paper addressed this
question through an Earthjustice comment on a proposed chemical complex
in a floodplain in Louisiana, which demonstrated how to challenge a project
due to a lack of analysis on climate and environmental justice impacts. The
paper concluded that to challenge an EIS for lack of climate analysis there
are legal hooks in NEPA, the CAA, and FEMA rules, and to challenge an
EIS for lack of environmental justice analysis there are legal hooks in and
Title VI of the Civil Rights Act and EPA regulation.

B. PATH AHEAD
The path ahead must strengthen NEPA. The current administration
must interpret the updates to NEPA in a way that includes an analysis of
climate change’s impact on a project and even inclusion of an analysis of a
project’s own contribution to climate change. It is essential to use these
tools to submit comments that challenge fossil fuel and chemical
infrastructure to protect the heart of NEPA for the good of the environment
and human health.

***
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